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The Influence of Organizations and Institutions on Wetland Policy Stability: 

The Rapanos Case

Abstract
This paper uses a case study of wetland regulation in the United States to develop elements of a theory about institutional stability and change in policy processes involving large public organizations. This theoretical approach draws on the Institutional Analysis and Development framework to understand events that are not well explained by other policy theories. Our approach accounts for the theoretically unexpected outcomes of the U.S. Supreme Court’s ruling in Rapanos v. United States, which stood to change the way the U.S. Army Corps of Engineers and the U.S. Environmental Protection Agency regulate the filling of wetlands. We propose a typology of institutional types that operate inside public organizations, and use process tracing to show how tacit institutions, those created informally within public organizations, can play key roles in determining the outcomes of policy processes. In the Rapanos case, informal coordination mechanisms enabled regulators and the members of the regulated community to preserve substantially the pre-ruling status quo. The key role of these micro-level interactions in shaping the macro-level behaviors of public organizations underscores the importance of further research investigating how, in similar cases, different behavioral mechanisms interact in often complex and unexpected ways to determine the outcomes of policy processes.  
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1.0 Introduction

In 2006, the U.S. Supreme Court’s decision in Rapanos v. United States
 gave federal environmental regulators a conflicted mandate which appeared poised to disrupt wetland regulatory practices dramatically. To the surprise of nearly everyone, within a few years regulators and regulated entities arrived at a set of informal practices which largely preserved the pre-Rapanos status quo. Prominent theories of the policy process, such as the advocacy coalition framework and punctuated equilibrium theory, do not adequately account for this type of policy stability because they do not explain the mechanisms by which policy stability is perpetuated in the face of pressures for change. This paper addresses that lacunae by building on the Institutional Analysis and Development framework (Ostrom 2005), and in so doing, presents a roadmap for applying the framework to the study of policy processes involving large public organizations.

 
The Rapanos case concerned a Clean Water Act permitting program intended to minimize harm to wetlands. The program is administered by the U.S. Army Corps of Engineers, with the U.S. Environmental Protection Agency providing oversight. The case evaluated the legality of John Rapanos’ filling of 22 wetland acres over which the Corps claimed jurisdiction. Rapanos argued that the wetlands were not jurisdictional and so permitting requirements did not apply. The Corps argued that Rapanos needed a permit because the wetlands were connected or adjacent to navigable waters that traditionally were federally regulated.

Justice Kennedy broke a tie between court conservatives who argued for limited federal jurisdiction and liberals who argued for expansive jurisdiction.  He said that the case had to be remanded for a determination of whether there was a “significant nexus” between the wetlands and navigable SEQ CHAPTER \h \r 1

 SEQ CHAPTER \h \r 1 waters:
Wetlands possess the requisite nexus, and thus come under the statutory phrase “navigable waters,” if the wetlands, either alone or in combination with similarly situated lands in the region, significantly affect the chemical, physical, and biological integrity of other waters recognized as “navigable.”
 
Kennedy indicated that a significant nexus should be established on a case-by-case basis, and that federal regulation was warranted if the ecological functions of a wetland substantially affected a navigable water.
 Policy analysts were alarmed by this ambiguously worded mandate to the federal agencies (Murphy 2007), particularly since experts could offer no clear guidance about how to interpret the phrase “significant nexus” (Christie and Hausmann 2003). Analysts predicted the ruling would cripple the federal wetland regulatory program (e.g., Cubie 2011; Murphy 2007). 

The Rapanos situation appeared to be a “most likely” case (George and Bennett 2005, 121) for fractured policy implementation. Scholars have long recognized that policy decisions taken at disparate levels of governance in the decentralized American political system limit successful policy implementation (Pressman and Wildavsky 1973; Hill and Hupe 2009). Not only was the mandate to the federal agencies unclear, but there also is a long history of conflict between the Corps and the EPA over how to manage the federal wetland permitting system (e.g., Griswold 1990; Houck and Rolland 1995). 
 The primary impact of the Rapanos decision was to leave wetland regulators at all levels of the Corps and the EPA, from headquarters-level policy experts to field staff members
 who manage permits, uncertain about the extent of federal wetland jurisdiction (Hurley 2011). Members of the regulated community SEQ CHAPTER \h \r 1—developers intending to impact wetlands and the consultants who frequently represent developers, collectively termed “applicants”—shared this confusion (Cole and LaRue 2007; Dunaway and Redding 2006; Roeder 2010). Pro-development lobbies followed the opinion of the four Court conservatives, arguing that only wetlands with continuous surface water connections to navigable waters should be considered jurisdictional (Allen 2011). Others said that federal agencies had to heed Kennedy and find ways to evaluate the existence of a significant nexus, while some claimed that a wetland should be jurisdictional either if it passed the significant nexus test or met the surface water connection standard (ibid.).
 And some in the environmental advocacy community maintained that because the Court had reached no consensus, case law prior to Rapanos should govern (ibid.).  
Ultimately, the Supreme Court’s mandate was met with a de facto response that largely preserved the regulatory status quo. The empirical puzzle which drives this paper is that theories widely applied in analyses of the policy process failed to anticipate this outcome. This failure challenges the completeness of those theories, which (as we discuss later) would have expected robust policy change and which offer limited explanations for the mechanisms that generate policy stability. Therefore, we use Rapanos as a “heuristic case” to “inductively identify new variables, hypotheses, casual mechanisms, and casual paths” (George and Bennett 2005, 75). In developing a theoretical explanation of the Rapanos case, we lay a foundation for the broader integration of institutional theories into analyses of policy processes involving large public organizations. 
Following the Court’s holding, wetland regulators at Corps and EPA field offices and applicants informally coordinated to co-produce mechanisms for determining which regulatory scenarios were most vulnerable to Rapanos-related vagaries. Field regulators and (more often) applicants realized they were often better off “surrendering” to one another in these instances rather than pursuing costly, complicated, and uncertain regulatory processes. These strategies of coordination and surrender reduced the number of permit applications which otherwise likely would have been subject to a government review that applied Rapanos-associated criteria. This homeostatic response emerged fairly quickly despite conflicting interpretations of the Supreme Court’s decision by lower courts (Allen 2011; Hurley 2011) and despite difficulties staff at the headquarters levels of these agencies experienced when trying to provide field-level bureaucrats with clear decision rules for implementation (EPA 2009).  

Our theoretical explanation focuses on how repeated interactions between institutionally constrained field regulators and applicants created policy stability without need for formal rules. This theorizing thus sits inside the larger Institutional Analysis and Development framework (Ostrom 2005), and represents a novel application of that framework to public organizational settings. In the next section we discuss shortcomings of existing theories and show how our theoretical development begins to address their limitations.
2.0 Theory
2.1 Shortcomings of Existing Theories

Prominent theories of the policy process, such as punctuated equilibrium theory (PET) and the advocacy coalition framework (ACF), inadequately explain the outcomes of the Rapanos case for three reasons. First, they argue that crises frequently precipitate policy change, but they generally do not address, except perhaps in a post-hoc manner, why change might not occur. Second, they generally expect that policy changes are robust. Third, they minimally account for the mechanisms which contribute to policy stability in the face of major pressures for change.

First, both PET and the ACF contend that policy change is often the result of crises. In articulating PET, Baumgartner and Jones (2012, 1993) describe how low-level triggers for policy change accumulate over time, finally resulting in dramatic punctuations which tip policy systems to new equilibria. A single large crisis can have the same impact (ibid.). ACF scholarship (e.g., Sabatier and Jenkins-Smith 1988; Weible and Sabatier 2007) similarly argues that policy change generally takes a long time, but that external shocks to a policy subsystem
 can push it to a new equilibrium. Policy changes also can result from major crises inside a policy subsystem’s coalitions (Weible, Sabatier, and McQueen 2009). Yet the notion of crisis-driven policy change cannot explain why the Rapanos holding, literally called “a crisis for clean water” (Cubie 2011, 11), ultimately did not dramatically disrupt the wetland policy status quo. Why do some crises lead to change while others do not? True and co-authors (2007, 179) argue that PET can only answer this question when “we limit our ‘predictions’ to what we can know after the fact were successful mobilizations [for change].” Similarly, after reviewing recent applications of the ACF, including some cases wherein crises did not precipitate policy shifts, Weible and co-authors (2009, 128) acknowledged that ACF scholars have “much to learn about the intervening steps between an external perturbation and major policy change.”


Second, PET and the ACF appear to assume that once a policy change occurs, it is relatively robust. After a punctuation, PET anticipates “a new pattern of long-term and relatively incremental policy change” (Givel 2010, 187). The ACF expects that change will be robust because it occurs only when policy actors have been forced or convinced to change their central beliefs about policies or policy mechanisms (Sotoriv and Memmler 2010), or when shocks have reallocated political resources among coalitions in a subsystem (Sabatier and Jenkins-Smith 1993). Since belief change is itself difficult, reverting to a set of previous beliefs once one has been convinced to embrace new ones should also be difficult. Coalitions work hard to maintain their power (ibid.), so deviation from a new status quo which advantages them will likely take another long stretch of time. Yet while the Rapanos ruling spurred some initial adjustments and reorientation by wetland regulatory actors, their adaptations quickly re-established the status quo rather than pushed the policy system in a new direction. Initial policy changes did not persist.

Third, neither theory adequately explains the underpinnings of the policy stability apparent in the Rapanos case. PET offers perhaps the most coherent account of the roots of policy stability, arguing that changes in policy result from events that attract public attention and thus stability results from the limited ability of humans to attend to multiple issues (True, Baumgartner, and Jones 2007). Yet the theory says little about what happens after the public eye focuses on an issue, while that aftermath is the central focus of the Rapanos case. PET also does not specifically explain why some instances of public attention lead to change, while others, like the Rapanos holding, do not. Baumgartner and co-authors (2009) begin to address this issue by focusing on institutional friction, or the societal rules which link or create slippages between social process inputs to the policy cycle (e.g., information) and policy outputs. However, the authors’ macro-level view of the policy cycle leads them to contend that “We cannot observe these forces directly . . .” (ibid., 607). The micro-level perspective of this paper allows direct analysis of the institutional frictions which inhibit punctuations and attendant policy change. 
Since the ACF postulates that policy change can be driven by shifting alliances and beliefs and policy learning as well as external or internal crises, the theory could explain the post-Rapanos policy stability: although the Supreme Court ordered a policy change, that mandate (perhaps) did not compel a shift in belief structures or alliances that could support the change. Yet this explanation still does not account for the specific mechanisms by which actors leveraged existing alliances into actions that preserved the status quo. As Schlager (2007, 298) points out, “The advocacy coalition theory does not attend to patterns of decisions or to particular policy adoptions.” 

One might look for the micro-foundations of policy stability in the top-down implementation theories that contributed to the development of the ACF (e.g., Mazmanian and Sabatier 1983). Those theories focus in part on how policy actors learn to implement mandates of decision-makers; perhaps the development of informal mechanisms to resolve the Rapanos crisis could be viewed as bureaucrats learning how to implement the Court’s mandate.  However, this interpretation is problematic because the measures bureaucrats learned to take actually subverted the intent of the Kennedy opinion to change how wetlands are regulated. The Rapanos case shows how attempts at top-down control may be met with policy learning that focuses on avoidance rather than by learning truly aimed at facilitating implementation of a top-down mandate. Overall, neither punctuated equilibrium theory nor the advocacy coalition framework adequately explains the outcomes of the Rapanos case.
2.2 Using the IAD Framework to Build Theory about Organizations and Policy Stability 

What behaviors and decisions actually drove the dynamics of the Rapanos case? Our theoretical contribution is to show that application of the Institutional Analysis and Development (IAD) framework reveals how repeated interactions between policy actors created policy stability following the Rapanos holding. Like PET and the ACF, the IAD framework assumes that individuals are boundedly rational. However, unlike PET, which focus on macro-level interactions, or the ACF, which focuses on interactions between coalitions, the IAD framework provides conceptual tools for analyzing the interactions between multiple kinds of individuals and groups at multiple levels of governance. The IAD framework draws on Simon’s (1962) notion of partially decomposable systems to enable analysis across scales. Ostrom (2005) urges analysts to account for cross-scale dynamics by examining how those interplays affect action at a given level. In this paper, we analyze behavior of officials at the headquarters level of both the Corps and the EPA and at the field level, and discuss how dynamics in each level are affected by dynamics in the other. 
The IAD framework assumes that actors who repeatedly interact can develop stable and mutually beneficial behavioral regularities.
 Iterated interactions create patterns of behavior that become imbued with social expectations when the outcomes facing one actor depend on the choices of others and the outcome payoffs are shared among relevant actors (Elster 1986). Common expectations, by stabilizing and regularizing interactions, create institutions (ibid.; North 1990). In the next section, we briefly outline other elements of the IAD framework salient to our theory development.
2.3 Working Definitions of Institutions and Organizations
The IAD framework distinguishes between “institutions” and “organizations.” Institutions are “human-constructed constraints or opportunities within which individual choices take place and which shape the consequences of their [individuals’] choices” (McGinnis 2011a, 170). Institutions encompass not only formal written rules, but also informal practices which may be unwritten and may not involve sanctions for violators (Ostrom 2005; Siddiki et al. 2011). 
We use North and co-authors’ (2009) definition of an organization, which builds on the IAD framework and institutional economics theorizing. In these traditions, organizations are understood as networks of individuals held together through contracts intended to alleviate principal-agent dilemmas (e.g., Williamson 1985; Miller 1992): 
Organizations coordinate their members’ actions so an organization’s actions are more than the sum of the actions of the individuals. Because they pursue a common purpose in an organization and because organizations are typically composed of individuals who deal with each other repeatedly, members of most organizations developed shared beliefs about the behavior of other members and about the norms or rules of their organization. As a result most organizations have their own internal institutional structure: the rules, norms, and shared beliefs that influenced the way people behave within the organization. (North, Wallis, and Weingast 2009, 15)
Thus, we model an organization’s internal structure as “networks of adjacent action situations” (McGinnis 2011b, 51). In the IAD framework, an action situation is an arena in which “individuals (acting on their own or as agents of organizations) observe information, select actions, engage in patterns of interaction, and realize outcomes from their interactions” (McGinnis 2011a, 173). In networked action situations, outcomes from one set of interactions may be inputs to another and vice-versa. For example, decisions made by top officials at the Corps’s headquarters (action situation A) produce outputs, such as policy guidance memoranda, that become inputs in the decisions made by Corps field regulators (action situation B).  
2.4 External and Internal Institutions
In scholarship associated with the IAD framework, understanding how institutions affect human behavior is viewed as vital to understanding the functioning of organizations, entities heavily laden with institutional incentives and constraints. We argue that two different types of institutions structure organizations: external and internal. External institutions provide broad parameters for the behavior of an organization, the activities of actors within it, and the types of resources available to both. External institutions include both broad societal norms and rules, such as contract law or social customs, and rules created specifically by outside actors to govern an organization’s activities. For the Corps and the EPA, such rules include laws passed by Congress, such as the Clean Water Act, whose components the agencies must enforce. 
In the Rapanos case, we observe three kinds of internal institutions shaping organizational behavior. Figure 1 presents a typology which distinguishes these institutions by whether they are formal and written versus informal and/or unwritten, and whether they are formed due to external direction or internal imperatives. The typology allows for informal rules formed as the result of external direction, but since none were observed in this case, that cell is empty.
[Insert Figure 1 about here.]

Imposed internal institutions are those formally mandated by external authorities. For example, the Corps and the EPA create water regulations that heed explicit requirements specified by Congress in the Clean Water Act. Organizations formally create adopted internal institutions to support their activities, but do so without explicit outside direction. For example, following the Rapanos decision, the Corps and the EPA developed internal guidance documents to help field staff members understand how the decision should affect their regulatory practice. Adopted institutions are often indirect responses to an external mandate. The Clean Water Act requires the agencies to develop regulations, but the Rapanos decision did not require the agencies to develop guidance documents. Rather, agency leaders decided to deal with the confusing new external institution by adopting guidance memoranda. 

Finally, tacit internal institutions are informal institutions which are not responses to external direction. Tacit institutions constitute many aspects of an organization’s culture, such as whether it is considered acceptable for employees to work through lunch. These institutions may be communicated among staff orally or through private, informal written channels. They also may exist as tacit knowledge which staff members acquire by observing peers. For example, new wetland regulators may see their peers favoring certain environmental consultants that their peers appear to deem trustworthy. The new regulators may consequently develop informal decision rules (tacit institutions) which give those consultants more latitude in permit processes.
2.5 Institutions Enable Organizational Homeostasis and Policy Stability
Institutions play a key role in maintaining organizational homeostasis. Homeostasis refers to the ability of organisms to maintain themselves in a relatively constant state while subject to environmental fluctuation. Organizations, like organisms, resist change. This theorizing is consistent with Wilson’s (1989, 222) argument that “changes that are consistent with existing task definitions will be accepted [by public bureaucracies]; those that require a redefinition of those tasks will be resisted.” Public organizations exist to routinize and stabilize government activities (ibid.), so it is natural that these organizations resist disruptions that could threaten their missions and purviews. 
This theorizing also is broadly consistent with the population ecology strain of organizational theory. In that tradition, an organization’s behaviors are understood primarily as responses to external stimuli which encourage the organization to find a niche (Astley and Ven 1983; Freeman and Hannan 1983), or what Carroll (1984) terms a suite of “advantageous traits.” This suite contributes to the organization’s long-term stability, and so the organization strives to maintain its position just as a cell seeks to maintain homeostasis. When the organization faces an externally mandated change, it often will first attempt to buffer itself against the change rather than expend the potentially large amounts of energy and resources necessary to adjust. 
The population ecology theorizing is concerned with organizational behavior broadly. Our analysis complements that perspective by identifying specific mechanisms by which organizations resist and buffer change and adhere to niches. The case study will show that regulators at the Corps and the EPA co-produced with applicants internal institutions which, via their coordination function, buffered the impact of the Rapanos imperative and perpetuated organizational homeostasis.


3.0 Methods 
We use the reaction to the Rapanos judgment as a “heuristic case” (George and Bennett 2005, 75) that helps build theory. Within-case process tracing allows us to begin developing a theoretical explanation for how the behavior of bureaucrats within public organizations can generate policy stability. The case is primarily constructed using data from participant observation conducted by [name omitted for review purposes]. Participant observation is an approach with a long history of application in public administration (e.g., Kaufman 1960) and political science (e.g., Fenno 1990; Kapiszewski et al. forthcoming). From 2008 through 2011, [name omitted for review purposes] worked with federal wetland regulators at an EPA regional office for roughly 18 months on and off. One of [name omitted for review purposes]’s responsibilities was developing a mechanism by which regulators could determine whether certain wetlands were jurisdictional pursuant to the Rapanos decision. [Name omitted for review purposes] reviewed government documents concerning Rapanos, attended meetings where EPA colleagues discussed the decision’s implementation, and discussed the decision with colleagues. [Name omitted for review purposes]’s Rapanos knowledge was enhanced by her tenure as editor of a national wetland policy publication from 2003 to 2006, during which time the journal published expert analyses of the Rapanos decision. 

When a researcher participates in the activities and communities she studies, she accesses insights an outsider likely would not grasp (Glesne 2006). This vantage was ideal for our research on institutions whose presence, function, and interplay might not be fully recognized by a less proximate actor. However, a price of this insight can be difficulty documenting all the information the participant observer acquires (ibid.). [Name omitted for review purposes] took Rapanos-related notes relevant to her applied policy work, but only took occasional mental and jotted notes (ibid.),  SEQ CHAPTER \h \r 1albeit later written up as field notes SEQ CHAPTER \h \r 1, concerning interactions between regulators and applicants and other key elements of the case study. Some of the account below is based on lived experience and cannot be cited to a specific source.  

We supplement these observational data with data collected by [name omitted for review purposes] as part of a separate investigation
 that involved semi-structured interviews (roughly 58 interviewee hours) with wetland policy actors in the U.S. Mid-Atlantic region:

[Insert Table 1 about here.]
 SEQ CHAPTER \h \r 1The purpose of the interviews was to trace complex causal mechanisms underlying wetland regulatory program outputs, an activity which benefits from first-hand narratives (George and Bennett 2005; Phillips 1998; Tansy 2007). Many of the interviewees provided insights specific to Delaware, Maryland, Ohio, Pennsylvania, Virginia, and West Virginia. However, some interviewees had experience in other states or a national focus. The arguments in the case below are thus definitely applicable to the U.S. Mid-Atlantic region and potentially generalizable to the rest of the country. We buttress this wider applicability by constructing the case using not only interview data, but also secondary sources which speak to the national situation. 
Rapanos was not the focus of the investigation for which formal interviews were conducted. However, 10 interviewees specifically offered Rapanos-related insights: 4 state wetland regulators, 4 representatives of the regulated community, and 2 Corps officials. These interviewees had wetland regulatory experience in the states noted above and Kentucky. Their experience collectively spanned 10 Corps districts (out of 38 nationwide) and 3 EPA regional offices (out of 10 nationwide). The 10 interviews, including non-Rapanos discussions, took approximately 6.5 hours. Other interviewees did not specifically discuss Rapanos but offered insight relevant to our case. 
4.0 The Rapanos Case 
4.1 Case Synopsis 

Confusion and incoherence dominated the immediate aftermath of the Rapanos judgment. However, within roughly three years, regulators and applicants had arrived at arrangements that largely preserved the pre-Rapanos status quo. Our theory-rooted explanation for this outcome focuses on the relationship between an external institution (the Rapanos holding), adopted institutions, and tacit institutions. In particular, we show how adopted and tacit institutions were developed within the bureaucracy and co-produced with applicants in the field, enabling the Corps and the EPA to maintain homeostasis despite an external mandate that seemed to call for dramatic change.
4.2 Setting the Stage with SWANNC
Rapanos v. United States was the second time in a decade that the U.S. Supreme Court had debated the extent of federal jurisdiction over wetlands. In the 2001 Solid Waste Agency of Northern Cook County v. United States Corps of Engineers (SWANCC),
 the Court’s majority, like Kennedy in Rapanos, held that jurisdiction was warranted given a “significant nexus” between wetlands and navigable waters. The Court left unclear what a significant nexus involved (Kusler 2004). As discussed below, the important difference between SWANCC and Rapanos is the institutional responses they elicited.

4.3 Anticipated Incoherence

The Rapanos holding set the stage for fragmented case- and context-specific agency responses. Supreme Court plurality decisions are relatively rare, and they give lower courts latitude to decide which (or which combination) of Court opinion(s) should control (Corley et al. 2010). Corps and EPA field offices could be expected to vary in their interpretation of Rapanos according to the varying standards of their local lower courts. This variation was likely to be exacerbated by the agencies’ longstanding difficulties coordinating their wetland regulatory approaches (Griswold 1990); the lack of a scientific consensus on how to assess the functions and values of wetlands (e.g., Brouwer et al. 1999; Woodward and Wui 2001), the quantification of which was necessary to establish Kennedy’s “significant nexus”; the great variability in types of wetlands across the country; and variability in regulatory practices across field units of the Corps and the EPA. With respect to the last point, one state wetland regulator observed that “it’s night and day between some of the Corps districts [and their wetland regulatory practices],” while an EPA regulator observed that “each one of the [EPA] regions is a kingdom” (McMahon 2006, 51). 

Theory also predicts an incoherent agency response. Gormley (1986) suggests that principals will give implementing bureaucrats significant responsibility over complex issues like wetland regulation, particularly when the issues have low public salience. Matland (1995) suggests that when there is significant ambiguity surrounding policy implementation but relatively low levels of conflict among involved actors, as with wetland policy, regulators will pursue “experimental implementation” wherein “the implemented program varies widely from site to site . . . [and] the opportunities are excellent for bureaucratic entrepreneurs to create policies to deal with local needs” (ibid., 166).  
4.4 Initial Responses: Incoherence and Failed Central Coordination


For roughly a year after the Rapanos decision, Corps and EPA regulators were unsure about how to evaluate federal jurisdiction over wetlands. The Corps’s processing of jurisdictional determinations declined from 100,000 per year to 18,000 in the nine months following the ruling (COPRI 2008). This fall-off was the result of tacit institutions wherein field regulators were reluctant to complete determinations and applicants interpreted Rapanos as indicating that they did not need to apply for permits (ibid.). This process is outlined in Figure 2.

[Insert Figure 2 about here.]
In 2007, top Corps and EPA officials jointly issued a guidance memorandum attempting to clarify the agencies’ post-Rapanos interpretation of jurisdiction (EPA and Corps 2007). The guidance was not specifically mandated by the Court and thus was an adopted institution. Unfortunately, the guidance was vague about the factors which could constitute a significant nexus and how they ought to be evaluated (EPA 2009; Kenny 2008). The guidance was accompanied by an eight-page jurisdictional determination form headquarters staff members intended to operationalize the guidance for field regulators (Corps 2007a, 2007b). However, field regulators and applicants often found the form onerous SEQ CHAPTER \h \r 1 and confusing (Kenny 2008; Murphy 2007; Stubbs 2009).


The federal agency response to Rapanos was quite different from the response to SWANCC. After the latter, top agency officials adopted institutions which instructed field regulators to refer questionable jurisdictional calls to principals at agency headquarters rather than determine jurisdiction themselves (GAO 2004; Kusler 2005). However, headquarters officials struggled to define “significant nexus”; they tentatively proposed but then backed away from a rulemaking that would have addressed the issue, and were criticized for failing to “accept political accountability” and engaging in “administrative buck-passing” (Healy 2004, 714). After Rapanos, and perhaps as a result of their failure to define the troubling term on which the Court had again said that jurisdiction should pivot, headquarters officials largely put responsibility for coping with the Court’s external institution in the hands of field regulators. 
Many applicants, however, did not perceive that field regulators had been given enough latitude, constrained as they were by the new eight-page form. Cole and LaRue (2007, 6) noted that “the waiting time for approvals on . . . [Rapanos jurisdictional] determinations is currently at least eight months,” while other applicants complained that “prior to Rapanos, it usually took the Corps about two to three months to issue a jurisdictional determination for small sites . . . [now] we have noticed the time has essentially doubled” (Stubbs 2009, 13). Indeed, EPA headquarters staff members acknowledged that “it has been difficult . . . to craft jurisdictional determination guidance that is both legal and usable for field staff” (EPA 2009, 2). In 2008, Corps and EPA headquarters issued another adopted institution, a guidance meant to clarify Rapanos. However, the memorandum was widely dismissed by stakeholders of all stripes, who said it was at best insufficient (Roeder 2010) and at worst, a source of additional complexity (Kenny 2008). The attempts of headquarters-level actors to exert centralized control over Rapanos implementation, to the extent they pursued such control at all, were largely unsuccessful.
4.5 Bottom-up Emergence of an Organized Response

What we observe in response to Rapanos, after the initial confusion, is the emergence of a small number of fairly stable coping strategies used by field staff at both the Corps and the EPA. The process through which this unexpected outcome occurred is outlined in Figure 3. 
[Insert Figure 3 about here.]

Frustration with the incoherence and failed central coordination which ensued directly following the holding led actors involved in permitting to find a workaround. In 1988, the Corps had adopted an institution, called a preliminary jurisdictional determination, which allowed wetland permit applicants to submit to regulation voluntarily, without first determining if they were legally required to do so (McKinstry, Hubert, and Anderson 2004). In the years following the Rapanos holding, preliminary jurisdictions became increasingly important features of the wetland regulatory landscape as field-level actors used this protocol to extract themselves from the Rapanos morass. 
The existence of the preliminary jurisdictional determination protocol alone was insufficient to solve the problems posed by Rapanos, however. Regulators and applicants were still unsure about the conditions under which Rapanos could affect jurisdictional choices and what their optimal response would be in such situations. Tacit institutions helped reduce this uncertainty. Field regulators and applicants interact on daily, weekly, and monthly bases. In the face of the confusing Court holding and the confusing clarification attempts of agency leaders, these actors coordinated, explicitly and implicitly, to identify regulatory situations likely to be subject to Rapanos-related controversies.

Iterated interactions allow regulators and applicants to learn about how each will respond to the other’s choices and then shape their behavior accordingly. This mutual learning and adjustment occurs over time, via formal and informal processes, and often results in enduring relationships. Twenty-four interviewees (4 EPA officials, 1 Corps official, 9 representatives of the regulated community, 5 state bureaucrats, and 5 individuals with other or mixed-sector affiliations) highlighted how the relationship between a regulator and an applicant significantly affects the extent to which the latter can execute projects successfully. “Having a good relationship with [the] agencies is everything because if [they like you] they’ll give you more slack [and] they’ll process your permits more efficiently or quickly,” said one long-time wetland consultant, “where[as] if you’re a jerk . . . you’re [your permit is] going to the bottom of the pile.” Said another, “It depends on the relationship you have with the individual [regulator], really. Again, a lot of consultants in this area have been doing this work for a very long time and so they have developed very tight relationships with the agency members.” 

Iterated interactions not only stabilize regulators’ expectations regarding applicant behavior, but they also enable applicants to develop a strong understanding of the conditions under which regulators operate. This understanding meant that members of the regulated community realized fairly rapidly that time and staffing constraints would lead Corps field regulators to want to avoid the laborious case-specific analytical approach their agency superiors adopted in the 2007 Rapanos guidance. One field regulator noted that “work has to be done in a timely manner and within the Corps’s resource limits” and strongly emphasized the constraints those limits impose. “We are just like a fast-food service,” said a second. “We are just trying to get them [permits] out as fast as we can.” Corps field offices tend to be heavily burdened by permit applications and generally lack the staffing, time, and in some cases specific substantive expertise necessary to quantify “significant nexus” (Roeder 2010). Twenty-three interviewees (1 EPA official, 3 Corps officials, 9 representatives of the regulated community, 7 state bureaucrats, and 2 individuals with other or mixed-sector affiliations) commented on the constraints facing Corps regulators. A former state regulator noted that Corps field regulators typically are wary of enmeshing themselves in a Rapanos determination that could be legally, politically, and scientifically controversial. A long-time consultant agreed: 

And you know they [the Corps] are really gun shy . . . they don’t want to go out on a limb and say “This is the right thing for the watershed” . . .  even though they’ve been given the freedom, they just don’t want to exercise it, because it’s risky. And one thing I see at the Corps is change is just not a good thing there. They avoid it like the plague. . . . And typically, the people who do try to rock the boat, even a little bit, they are not looked on favorably by anyone else in the Corps. And so, it seems like the whole institution has that resistance to doing anything. Even when the laws come down [like the Rapanos mandate], they don’t want to change.

Field-level EPA wetland regulators have similarly heavy burdens, limited time, and wariness concerning the lengthy Rapanos analytical approach adopted by their agency superiors (EPA 2009). Multiple field regulators with varying levels of EPA experience said it is sometimes difficult to figure out how their superiors want them to interpret guidance; one observed that it is difficult to know when superiors will back up a field regulator’s decision versus “throw him under the bus.” “Maybe there is encouragement from the top [for regulators to grapple with Rapanos or similar policy problems], but it dies before it gets to the middle [of the agency],” observed a consultant who has worked with EPA for years. “And the bottom [of the agency] is discouraged from doing anything different.” EPA field wetland regulators, like their Corps counterparts, have reasons to avoid case-specific Rapanos significant nexus analyses SEQ CHAPTER \h \r 1—and many applicants came to realize this. 

In turn, Corps and EPA field regulators realized that an applicant must exert a substantial amount of time and resources to demonstrate that his proposed wetland impact is non-jurisdictional pursuant to Rapanos. Field regulators understood that some applicants, particularly those without deep pockets, were likely to be unwilling or unable to bear the costs of a significant nexus review. Twenty interviewees (1 Corps official, 11 representatives of the regulated community, 4 state bureaucrats, and 4 individuals with other or mixed-sector affiliations) commented on the challenges, particularly in terms of costs and time, that applicants face in the permitting process. The result of these mutual understandings among regulators and applicants was the emergence of a set of tacit institutions governing wetland permit review which helped the Corps and the EPA buffer themselves from the most profound changes threatened by the external Rapanos mandate. 
The disincentives to the federal agencies for Rapanos analysis put the agencies, and particularly Corps field regulators as the initial permit processors, in a game of regulatory “chicken” with applicants. An experienced EPA regulator observed that some Corps field offices will simply not attempt to exert jurisdiction over certain waters for which an applicant could challenge jurisdiction pursuant to Rapanos and potentially make a strong case.
 Essentially, a field office deploys a tacit institution wherein it preemptively surrenders these resources to avoid the Rapanos significant nexus process. The field office does not announce this surrender as official policy, but, as one regulator who used to work in wetland consulting noted, applicants with whom field regulators interact realize and then anticipate this standard operating procedure.
The apparently more common outcome, however, is what one an experienced EPA regulator called “applicant surrender.” The applicant may decide that he is not sure that the Corps office will, in fact, surrender the resources in question. Moreover, EPA scrutiny of the Corps’s permitting choices could prompt a significant nexus review even if Corps field regulators would like to avoid one. Finally, the applicant may recognize that precisely because his project does affect resources of questionable jurisdiction, his attempt to secure a jurisdictional determination may be arduous. To wit: some Corps districts have tacitly stopped processing jurisdictional determinations for jurisdiction-questionable resources as they wait for additional Rapanos clarification from agency headquarters, the courts, or Congress (Stubbs 2009). If the applicant is worried that his permit application will be stalled by such a waiting game or drawn out, requiring substantial time and resources, his tacit incentive is to submit to a federal preliminary jurisdictional determination instead of risking a traditional, or “approved,” jurisdictional determination. 
As described above, preliminary jurisdictional determinations were an institution adopted prior to Rapanos; at the time of the ruling, they had been a regulatory option for nearly two decades (APA 2006; Smith 2010). Under a preliminary determination, the applicant acknowledges “effective presumption of CWA/RHA [Clean Water Act/Rivers and Harbors Act] jurisdiction over all of the wetlands and other water bodies at the site” (Corps 2008, 6). The applicant voluntarily waives a definitive determination and accepts conditions the Corps places on permit acquisition due to impacts to on-site waters. From 2007 to 2010, the number of preliminary determinations issued by the Corps rose by 50 percent (Roeder 2010). Many more applicants are now opting for this adopted institution which helps them avoid an approved jurisdictional determination which could involve a review pursuant to Rapanos. 

Experts attribute this uptick in preliminary determinations to the speed and ease with which they can facilitate project completion compared to an approved determination (Roeder 2010, Stubbs 2009). The latter must include the lengthy and complicated eight-page significant nexus analysis if the resource’s jurisdictional status could be questionable under Rapanos. However, a preliminary determination does not carry a significant nexus analysis requirement (EPA 2008; Morgan 2009). 
Corps field regulators have generally been highly supportive of this new, more substantial role for preliminary determinations, pointing out that they are reducing workloads and “making jurisdictional determination more like it was pre-Rapanos” (EPA 2009, 12). One Corps expert termed the preliminary jurisdictional process “bureaucratic Drano” (Smith 2010, 35), underscoring its utility in unclogging an otherwise gummed-up regulatory process. The Corps’s Savannah District “strongly supports” the use of preliminary determinations (Morgan 2009, 9), a sentiment publicly echoed by staff in the Jacksonville and Omaha Districts (EPA 2009)
 and which evidence suggests is shared even more widely. Essentially, “preliminary jurisdiction exists to bypass the [post-Rapanos] jurisdictional determination process” (Murphy, in Roeder 2010, 2). After a brief period of policy reversal, the Corps adopted a guidance in 2008 that formalized the status of preliminary determinations as quasi-substitutes for approved determinations.
Despite expectations to the contrary, the post-Rapanos federal wetland regulatory system is not characterized by overall disarray. Corps and EPA field officials still face uncertainty about how to implement Rapanos, and when forced to interpret the decision may diverge. However, federal field regulators and applicants have collectively evolved a set of tacit institutions which globally diminish the frequency of situations in which they must confront Rapanos. “Many of the Corps regulators don’t have the time to fill those [eight-page determination forms] out,” said one veteran wetland consultant, “so they do things now with a preliminary jurisdictional determination. No one does the formal jurisdictional determination anymore . . .” In the end, the Rapanos decision appears to have been less a “crisis for clean water” (Cubie 2011, 1) and more “business as usual . . .” (Dunaway and Redding 2006, 3). The EPA’s Office of Inspector General concluded that the holding “has not necessitated a change in [Section 404] program direction” (EPA 2009, 9). Today, “significant nexus determinations [may be] back into the familiar process used to issue Section 404 permits before Rapanos . . . the agencies [may] no longer view significant nexus determinations as sufficiently unsettled or crucial to the CWA permitting process . . .” (Mattox 2008, 1). 
5.0 Discussion and Conclusions


The case study describing how the Corps and the EPA implemented the Rapanos decision demonstrates that theories of the policy process wherein crises are considered likely harbingers of robust policy change, such as punctuated equilibrium theory and the advocacy coalition framework, can be poor predictors of some policy outcomes. More broadly, these theories inadequately account for policy stability perpetuated by organizations despite pressures for change. How the public attends to problems is central to PET, but the mechanisms which lead to the policy stability analyzed in this paper have little to do with public attention. Beliefs and learning within and shifts in power among coalitions in a policy subsystem drive many of the ACF’s policy expectations, but the Rapanos case reveals the existence of mechanisms which can produce stability regardless of the existence or configuration of coalitions or changes in them. Policy stability that PET and the ACF can only observe at the macro level is rooted at the micro level in iterated, institutionally constrained interactions among actors who produce on-the-ground policy outcomes. 
Federal wetland regulators contradicted expectations by buffering the external institution that was the Rapanos holding, staving off major policy change and maintaining organizational homeostasis by developing and deploying a set of relatively global, coherent institutional responses. These institutions were produced by field-level actors, the behaviors of whom were shaped by their association with large public organizations. These actors reacted to impending change by mutually adjusting to one another’s choices. They faced formal, informal, internal, and external institutions at work in complex networks of adjacent action situations. The relationships between applicants and field regulators, built over iterated engagements, enabled these actors to co-produce tacit institutions which were less time and resource intensive than the larger changes the Rapanos mandate initially seemed to require. These buffering institutions developed in diverse local environmental and organizational contexts nationwide, with only minimal guidance from organizational leaders. 

The Institutional Analysis and Development (IAD) framework provided the conceptual tools which allowed us to identify and disentangle the complex skeins of this account. The IAD draws scholars’ attention to the behavioral regularities that can result from iterated interactions, while also recognizing how those interactions are shaped by external institutions and imposed, adopted, and tacit internal institutions. The framework also provides guidance for approaching the multi-level analysis necessary to unpack the inner workings of large public organizations implementing policy. O’Toole (2000, 274-275) suggested that institutional analysis be applied to policy analysis more often because this approach offers scholars “not only conceptual detail, but an analytical approach to develop and extend empirical theory.” We concur, and have demonstrated the usefulness of this strategy for unpacking the ways that micro-level interactions between policy actors contribute to outcomes. In particular, we have shown that in this case, the interaction of an external institution which called for policy change with adopted and tacit institutions led to policy stability that is inadequately explained by other theoretical approaches.
We believe our focus on the ways that micro-level interactions drive policy processes is SEQ CHAPTER \h \r 1

 SEQ CHAPTER \h \r 1 an important corrective to the macro-level focus of other policy theories. Micro-level institutional analysis of the type we conduct in this case could confirm that patterns in a particular policy arena are the result of limited attention of policymakers (as posited by PET) or the result of interactions between advocacy coalitions. However, in this case, other micro-level dynamics SEQ CHAPTER \h \r 1—particularly, relationships among field-level actors SEQ CHAPTER \h \r 1—played an important role in shaping macro-level policy phenomena. This study cannot determine whether the kinds of institutional interplays we observed here have more general applicability, though we suspect they do. We urge scholars to build on the theorizing in this paper and investigate further the micro-level dynamics of institutions operating within public organizations. 
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	Table 1

Interviewees by Job Sector and Percentage
	

	Job Sector
	Frequency (n)

	Academics
	6.1% (6)

	EPA bureaucrats
	7.1% (7)

	Corps bureaucrats
	13.3% (13)

	Representatives of regulated community
	20.4% (20)

	State bureaucrats
	39.8% (39)

	Other sectors and those with affiliations in multiple sectors
	13.3% (13)

	
	100% (98)
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� Rapanos v. United States, 547 U.S. 715 (2006).


� Rapanos, 547 U.S. at 780 (Kennedy, J., concurring).


� Id. at 782.


� Corps field staff members operate out of district offices and EPA field staff members from regional offices. In this paper, districts and regions are both referenced as field offices.


� These two interpretations were subsequently embraced by most lower courts (Ryan 2011).


� The ACF refers to policy subsystems in the same way other theories refer to policy systems. 


� This assumption has been borne out empirically; see Ostrom, Gardner, and Walker (1994).�


� That investigation focused on state wetland regulatory approaches sometimes linked to Rapanos-related issues. 


� Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers (99-1178) 531 U.S. 159 (2001).





� This tacit institution for agency surrender appears to have roots in a similar institution which developed after SWANCC. EPA field staff said that the post-SWANCC requirement that significant nexus jurisdictional calls be referred to their headquarters might curtail federal jurisdiction because staff would not want the work and trouble associated with such an elevation (Mank 2003). Indeed, between 2003 and 2005, field staff only elevated eight jurisdictional calls and reported a general perception that they ought not elevate (GAO 2005). 


� These districts are all geographically outside the Mid-Atlantic, where this article’s primary data collection occurred. The fact that regulators in these districts support preliminary jurisdictional determinations for the same reasons as regulators in the Mid-Atlantic suggests that this article’s empirical puzzle, and our analysis and theorizing concerning it, apply beyond the Mid-Atlantic region.


� Or, rather, with guidance that some field regulators and regulated entities perceived as only minimally helpful.





